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OFFICERS: 
Mlchacl S [nscl January 3 1,2006 

RGllinm 3. kating 
Scoytary 

Ms. Stephanie Hillmon 
Assistant General Counsel 

Hcny E. (ioosfl 
Tcc;t$ur~r C o d t t e e  for Purchase From People Who Are Blind ox Severely Disabled 

142 1 JeRerson Davis Highway 
DI REGI'QXS: Suite 10800 
GiIIian ,krrficld Arlington, VA 22202-3259 
Kdlh H. Rolcscr 

h.lich~e1 S. 11lsel 
f)clron M. Johnson 

Dear Ms. HiUmon: 

On behalf of Goodwill Industries of Greater New York and No&em 
Wtll~rm 8, bating 
8birlc-y Strum &nt\y New Jersey, Inc., X am writing to submit comments to the Committee for 
Pctar NRIYIO~ Purchase From People Who Are Blind or Severely Disabled ("the 
RUI W. ki\tnr,r,i Committee") in response to the December 16,2005 Advanced Notice of 
tKtltcr V Shiplcy 
hlfrcd Ci. Vendcrbilr 

Proposed Rulemaking (ANPR). We appreciate the opportunity to submit 
Don M Wison 111 comments prior to the initiation of any formal rulemaking by the Committee. 
kcd WIISOII 

C H ~  I RMAN F M E R  17'~s: Our comments address thc area highlighted by the Committee on 
\Wtcr V. Siiiplcy g o v e m e  standards and executive compensation as it relates to the fair 

mark& price of products and services under the Javits-Wagner-O'Day 
DIT4RCrOW Eh4ERTt'(!S: 
Mrs. Jarnu R. Dumpson 

(JWOD) Act. 

Fktrick I. Smitlr 
Albert S. Traina 
g ~ ; u , l ~ ~  ,*an Jcn H c u ~ c l  

bIEMBICI< OF 
Goodwill l~rdurrrics 
Inronratimal 

Unlrcd W R ~  
af Ncw YOTIC City 

Nsrv York City 
Chamber n f  Cornrncrcr 

Ivcw York Sraa 
[$c.cl~abilirarian plvsaciarion 

Nc\v York Stare Indu$rrica 
for rhc Diaablcd 

C.>\/\RF Accrcdital New l c twy  

Ouafied Agencies Have Good Governance Practices 

Many nonprofit agencies, including ours, have already t&en the 
initiative in setting standards for their own orgmizatiom to increase 
accountability and strengthen govemce.  Two years ago, Goodwill 
Industries International, Inc. developed a set of recommendations based on. the 
Sarbanes-Oxley ~ c t , '  and to date, more than 12 1of our agencies have adopted 
a voluntary coda of ethics and 13 1 of our agencies have a conflict of interest 
policy. Charities have a responsibility to ensure the public's trust, md we 
have t a k a  our own steps internally as an organization to increase 
accountability, governance, and transparency. We support the adoption of 
best governance practices by JWOD-producing entities; however, any effort 
by the C o d n e e  in promulgating new standards should not be duplicative of 
e x i s m  authority and law. 

' ~arbanes -~x le~  Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002). 
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The Committee recommmds fourteen best practices as benchmarks o f  good governance 
for agencies operating under the N O D  program. A number of the best practices pertain tn 
board members, including the composition of the boaxd, prevention of undue board member 
influence, board size, term limits, diversity, and service by board members without 
compensation. Board governance, financial controls, and ethical standards are critical for not 
only JWODpxoducing entities but all nonprofits. 

We address areas the Committee seeks fkther information on as outlined in the notice: 

(1) Are these criteria comprehensive and hclusive enourr;hi to effmtivelv evaluate that a 
n~ 
qualified to partici~ate in the JWOI) w r o m ?  

By law, members of the board already have a duty of care that calls for them to attend 
meetiugs, to participate in decisions, and to be reasonably infomed on matters of decision 
making. We do agree that nonprofit agencies should assess periodically the composition of the 
board, that is, whether there are sufficient mmbers with the necessary skills, howledge of 
programs, finances, and other matters. Goodwill Industries of Greater New York and Northern 
New Jersey, Inc. does not provide compensation for board membership. The Revised Model 
Nonprofit Corporation Act ( W C A )  adopts standards for the duties of care and loyalty similar 
to those found in the business corporation laws in the states; the RMNCA or a statute based on 
similar concepts has been adopted in at least twenty-three states. The National Association of 
Attorneys General and the National. Association of State Charity Officials have begun improved 
efforts to coordinate their activities and to work more closely with the Internal Revenue Service 
(IRS). These are positive steps for more coordinated oversight of the tax-exempt sector. 

The board is responsible for setting the compensation of the executive director and board 
members should be committed to the organization's mission. Our agency has a well-defined 
mission and the board oversees implementation of the strategic goals. 

The standards in which to qualify in a N O D  program are already in place through 
applicable stare and federal law on nonprofits; additional governmental regulation and laws axe 
not needed and would be cluplicative of existing statutes. 

(2) Are there additional criteria that shouId be used, or substituted for the above. to evaluate 
evidence of good novexlome practices bv nonprofit a~ex~cies in the p r o m ?  

If the Committee were to consider additional criteria to evaluate good govmmce 
practices by nonprofit agencies, we would suggest considering accreditation by outside entities, 
such as the C o d s s i o n  on Accreditation of Rehabilitation Facilities (CARF), Outside 
accreditation ought to be recognized as evidence of good governance practices; the Committee 
need not expend additional resources to review matters that have been thoroughly examined by 
accreditation bodies. 

Enforcement mechanisms rue in place through the DRS and state attorneys general offices; 
both need additional resources and increased communication between the two to help 
enforcement efforts. The best step to avoid conflict of intmest is a sound policy in place and a 
self-enforcement mechanism. The IRS and state attorneys general should be provided with the 
adequate financial resources in order to enforce the laws already in place. 



61/31/2666 18: 01  7187289023 GOODWILL INDUSTRIES PAGE 84i147 

(3) S l  
evidmce of a nonprofit agency adhexixl~ to good aovemance gxactices without further 
review bv the Committee? 

Member Goodwill agencies are accredited either through the Goodwill Industries 
International, Inc. Member Services Center, CARF, or the state. We do believe that this ought to 
be recognized by the Committee as evidence of an agency adhering to good governance 
practices. If the agency is accredited by a recognized body, then the Committee need not review 
fk-ther any more evidence of good governance practices of that agency. An outside, thi~d-party 
entity offers an impartial review of an agency's practices. 

(4) Should different benchmwks be used for nonprofit agencies that are state, countv, or 
local rrovenrment agencies, or should they be exenmt from anv Committee regulations in 
this area? 

State, county, or local govement agencies could adopt the recommendations set forth in 
the norice in some instances; however, these entities may have additional requirements given 
their status as governmental. bodies. 

( 5 )  Should the size and/or the annual revenue of thc nonprofit aPencv be a factor or factors in 
assessin2 mpro~x-iate mvernance practices? 

In terms of assessing the size and/or annual. revenue of the nonprofit agency as a factor in 
assessing appropriate governance practices, there is concern that smaller agencies may not have 
the resources for an annual outside, independent audit. This is an example of how size and 
revenue should be considered when assessing appropriate governance practices. 

In certain circumstances, we recognize that smaller nonprofit agencies, such as those with 
revenues of less than $1 million per year, may have difficulty in meeting audit and other 
requirements. An agency's size should be given consideration MI any discussion on governance 
practices to determine what is  practical and reasonable. Since most of our agencies do not rely 
solely on JWOD contrsts for their revenue, we are ref* to total agency revenues. 

(6) What i s  the best wav to mwe that onlv ~udifjed central nonoro&agencies md 
nonprofit a~encies. with an h t e d  structure that minimizes opportunities for 
im~roprietv, ~ar t ic i~a te  in the W O D  program? 

Last year, Goodwill Industries 'International, Inc. recommended guidelines to its members 
based on the Sarbanes-Oxlley Act. These guidelines included outside, independent audits, 
internal conlrols, signed 990 Forms by the Chief Executive Office?r and Chief Financial Officer. 
All of these recommendations represent sound financial responsibility on the part of nonprofit 
agencies. 

Goodwill Industries recognizes that financial reporting and an integrated system of 
internal controls are key responsibilities of our Chief Executive Officers and Chief Financial 
Officers. We believe that periodic review of our financial status by our Board of Directors is an 
essential and integral part of their duties. We hrther recognize that axl annual independent 
examination and assessment of our finances under the supervision of an Audit Committee is a 
key element in maintaining our credibility and ens-g the safeguarding o f  our assets. 



Altlzougb, the guidelines are voluntaxy for our members to adopt, many have already 
adopted the guidelines and demonstrated a renewed commitment to increased fiscal 
responsibility. 

These recommendations go a long way in ensuring that the internal structure of an 
organization minimizes opportzlnities for impropriety, particularly for those entities pdcipatkg 
in tfi.e JWOD program. Although many of the provisions in the Sarbanes-Oxley Act are not 
applicable to nonprofits, Goodwilll fndustries believes that the proactive establishment of 
effective fiscal management and a voluntary compliance progxam makes good business sense. 
Many of ow members have adopted the following best practices: 

Financial Statements issued at least quarterly that report to ow Audit Committee and Board of 
Dixectors the fiancial position and results of our operations of the organization in accordance 
with generally accepted accounting principles. 

Internal Controls for each member Goodwill agency that will create an integrated system that 
encompasses the effeciveness and efficiency of operations and the s&eguarding of assets. An 
annual. assessment of the internal control system will be provided to our Audit Committee and 
Board of Directors. 

Annual Audit for each Goodwill agency and to engage an independent accounting firm to 
conduct an exanlination of our financial statements. 

Audit Commiffee for each Goodwill agency of at least three volunteers, one of whom 
qualifies as a financial expert. We have also recommended that our Goodwill agencies 
issue a Request for Proposal minimally every five years to select the independexlt 
accounting b. If the same firm is selected for more than a five-year pefiod, the 
engagemmt partner of the independent accounting fim &odd be changed. 

Whistle Blower Protection policy for each Goodwill. agency that includes pwowdures 
outlined for employee complaints of improper financial activity and a mechanism with 
which to resolve complaints. 

Conflict of Interest policy for sach Goodwill agency that goverxls our offices, employees, and 
volunteers. Goodwill agencies that have not already done so axe including this policy within 
their employee handbook. 

Document Destruction policy that includes financial records to be archived for a 
specific period of time, as well as electronic mail and voice mail. In addition, we have a 
suggested record for retention of documents. 

As part of its accreditation process, some Goodwill agencies participate in a corporate 
compliance program k n o w  as the Commission on Accreditation of Rehabilitation Facilities 
(CAN?). CARF released a Standards Manual that has become the basis for the accreditation of 
many of our local Goodwill agencies. Organizations that receive federal fwds (either directly or 
indirectly) must conform to the corporate compliance standards that have been recently 
implemented through the CARF accreditation process. We have 131 Goodwill agencies that 
are CAN? accredited. 
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Effect of Executive Com~ensation on Fair Market Price Determinations 

The Committee notes that Board involvement in setting the cornpernation of the 
CEOPresident and other highly compensated employees is one of the bmchmmks of effective 
nonprofit g o v e m c e  practices. We agree. However, in relation to using this to set fair market 
price for products and services, we must note that other factors influence the price of producb 
and services rather than solely the compensation paid to the executives in a JWOD participating 
agency. To that end, we c m o t  see the nexus between an establislzed benchmark or absolute 
dollar threshold above which compensation would be deemed as influencing a proposed faSr 
market pice. 

As per the Committee's request, we have addressed the following questions. 

(1) m a t  is the thres&old beyond wfiich the comgensation mid to the executives in a JWOD 
m i c i p a t i n ~  nornofit aczencv should be considered as infhencine. a ~ r o ~ o s e d  fair market 
price determination? For examale. if the agency receives more than a certain uercexltaae 
of its total revenue from sales through the JWOD Promam, is there a com~ensation level 
[total doUars  aid ox total d0lk6 paid as a aercentaae of total revenue) at and above 
whjch fair market x).rice impact would be deemed to occur? 

First, the Committee would need to understand how a participating agency allocates the 
executive's compensation, as a result of the executive's contribution to the management and 
performance of mission and revenue-generating activities of the organization. With an agency 
with a small percentage of JWOD contracts, an executive may only spend a small percentage of 
their time on JWOD management duties or the converse. Once this is known, an opinion can be 
formed about whether or not the allocated executive compensation as a percentage of JWOD 
revenues might adversely impact the fair market price; we doubt such would occur. Since the 
Committee's standard procedure is to review and analyze a proposed price in the context of a 
competitive range of prices offered by bidders during the previous solicitation period or otllcr 
market pricing method, dtscussion of my impact that executive compensation rnigfit have on the 
fair market price is null. 

(2) Conversely, is there a ~ o i n t  below which executive compensation, regardless of the dollar 
mount paid. would not be considered as influencing a recommended fair market price? 
IS such a de minimis test aw~xopriate for large diversified nonorofits where total JWOD 
sales represent only a mal l  ~ercentage of total revenue? 

Many fators influenoe a recommended fair market price more so than an executive's 
compensation. A de minimus test would not be appropriate for organizations whose sales 
revenue represents a small percentage of total revenue. 

(3) Without regard to any analvsis of JWOD-related revenue, is there an established 
benchmak or absolute dollar threshold above which com~ensation would be deemed as 
hfluencixm a ~rooosed fair market c rice? 
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Executive compensation is determined by an organization's board of directors according 
to policies and procedures established by the board. As such, executive compensation is a 
legitimate component of the organization's overhead cost structw. 

When organizations negotiate prices for contracts they are not always able to recover all 
of their overhead costs through the price a customer is willing to pay. But as long as thc price is 
greater than the variable casts of production, &ere will be a contribution to overhead and 
management may choose to or may not go fornard with the contract. 

This fact demonstrates that prices are best set through a negotiation process between 
buyer and seller, leaving the details of how an organization covers its overhead costs (including 
executive compensation) to the organization's management. 

(4) should receipt of documentation to support a ''rebuttable presmwtion of reasonableness" 
s t  
fajlr market uDrie ox aav adiustment thereto? 

GoodwilI Industries of Greater New York and Northern New Jersey, Inc. recommends 
that nonprofit organizations follow the guidelines from the Internal Revenue ~ewicvie$ in 
establishing a rebuttal presumption of reasonableness h relation to executive compensation. The  
three conditions to meet the presumptions are as follows: (1) the compensation was approved by 
a disinterested board or committee of the corporation ox trust, (2) that obtained and relied upon 
appropriate data as to comparability, and (3) that adequately documented the basis for the 
comparison. 

Many nonprofits, including Croodwilj Industries of Greater New York and Northern New 
Jersey, Inc. have set compensation policies to follow these procedures. To require that 
individual agencies report &is infomation to the Committee adds yet mother reporting 
requirement that seems duplicative and unnecessary. There is federal oversight through the XRS 
in this area. 

(5) To what extent should there be a xelationshitt beween the pav and com~ensation of line 
workers and W v  wm~exxsated individuals? 

Agencies involved with the JWOD program must follow the applicable local, state, and 
federal laws regarding compensation of workers in the program. These laws include the Fair 
Labor Standards Act. 

(6)  At what point would be annro~riate to begin a review of an executive compensation 
paclca~e even if the pronosed price for a nroduct or sexvice wodd fall within a range that 
it could be considered as a fair market mice? 
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The agency's board of directors and the compensation committee should determine the 
appropriate time to review an executive's compensation package. 

(7) What awwroaches are available to identifv and monitor norimofit agencies executive 
compensation that would provide such information to the Committee routinely but 
without  lacing; an undue burden on a~encies? 

The Committee has the ability to obtain this information through the Form 990 filings, 
which is public information. 

Thank you again for the opportunity to provide input to the Committee oti governance 
and compensation issues. We look fonvud to continuing the dialogue. 

Rex L. Davidson 
President and Chef Executive Officer 
Goodwill Indushes of Greater New Yorlc and Northern New Jersey, Inc. 


